13 February 2023

To Permanent Representatives of Member and Observer States of the UN Human
Rights Council:

Excellency,

The Human Rights Council will consider the report and possible renewal of the mandate of
the OHCHR examination of the human rights situation in Belarus at its 52nd session. We,
the undersigned national, international and Belarusian civil society organisations, urge your
delegation to seize the moment to establish an independent investigative mechanism to
complement and follow-up on the work of the existing OHCHR examination.

The new mechanism should have a mandate to: document patterns of human rights
violations and abuses committed in Belarus, with particular focus on those which amount to
international crimes; identify those responsible; and advance much-needed future
accountability. Distinct from the OHCHR examination on Belarus, whose mandate was
limited to violations in the run-up to and in the aftermath of the 2020 presidential election,
such a mechanism should have an expanded mandate to ensure a focus on more recent
and ongoing serious human rights violations in Belarus, in addition to reporting on long-term,
systemic human rights issues.

When the Human Rights Council originally mandated the OHCHR examination at its 46th
session, to be overseen by the High Commissioner for Human Rights, many delegations
argued that the Council was pursuing a “graduated” response to the human rights crisis in
Belarus. As the human rights situation in Belarus had rapidly deteriorated following the
August 2020 presidential elections, the Human Rights Council decided that a new
mechanism was needed, specifically to examine the events of the presidential election of
August 2020, with the associated widespread and systematic human rights violations and
possible crimes under international law.

There has been no accountability for the grave human rights violations committed during the
2020 period under the scope of OHCHR examination’s mandate, and many of the people
arbitrarily detained remain behind bars on politically motivated charges. The report of the
OHCHR examination to the Human Rights Council at its 49th session stated that there are
“no effective remedies available domestically for Belarusians subjected to the unnecessary
use of force carried out between 9 and 14 August 2020, nor for the tens of thousands of
women, men and children arrested arbitrarily, subjected to torture and inhuman or degrading
treatment, and denied the rights to due process and a fair trial™*.

Moreover, the wider human rights situation in Belarus has further deteriorated in the past two
years since the OHCHR examination was established - see the attached addendum for key
updates on the human rights situation in Belarus.

1 A/HRC/49/71. Also see para 84, relating to analysis of when human rights violations rise to the level
of international crimes in the Belarus context, including, “in terms of the present analysis, crimes
against humanity are perpetrated when certain prohibited acts are committed as part of a widespread
or systematic attack directed against any civilian population, with knowledge of the attack”.



Victims and survivors of human rights violations have no recourse to justice in national
courts, which, according to the UN Special Rapporteur on the situation of human rights in
Belarus, are “subject to the excessive control of the executive branch.”

Belarus has also sought to close the few remaining opportunities at an international level
through which the victims and survivors of its human rights violations can seek recourse to
justice at the international level. In 2022 it gave notice to the UN Secretary General that it
was withdrawing from the First Optional Protocol of the International Covenant on Civil and
Political Rights (ICCPR) thereby removing the right to make individual communications to
the Human Rights Committee. This entered into force on 8 February 2023.

The Human Rights Center “Viasna” said this about Belarus in January 2023:

“The actions of all branches of power are aimed at building a new, totalitarian system that
demonstrates zero tolerance to any deviations from official policy and ideology, for which,
with impunity, at the direction and with the approval of the highest officials, an atmosphere of
general fear is instilled in society, any manifestations of dissent are eradicated, and concepts
are distorted in the interests of the ruling circles.”

Given the lack of accountability for grave human rights violations, and the continued
deterioration of the human rights situation in Belarus, the “graduated” approach of the
Human Rights Council should itself develop accordingly. Robust international investigations
into violations of human rights law are vital in the absence of national processes. It is in this
context that we call on this Council to commission an independent investigative mechanism
at HRC52, and ensure its work is sufficiently resourced and funded. Such a mechanism
should have a mandate to:

Investigate all alleged violations and abuses of human rights in Belarus;

Collect, consolidate and analyse evidence of such violations and abuses, including
their gender dimension, and to systematically record and preserve all information,
documentation and evidence, including interviews, witness testimony and forensic
material, consistent with international law standards, in view of any future legal
proceedings;

e Document and verify relevant information and evidence, including through field
engagement, and to cooperate with judicial and other entities, as appropriate;

e |dentify, where possible, those individuals and entities responsible for violations or
abuses of human rights, or other related crimes, in Belarus, with a view to ensuring
that those responsible are held accountable;

e Make recommendations, in particular on accountability measures, all with a view to
ending impunity and ensuring accountability, including, as appropriate, individual
criminal responsibility, and access to justice for victims.

This mechanism provides a unigue and vital way to prepare the ground for effective
accountability for human rights crimes that have only multiplied in Belarus in the years since
the 2020 election and in a context in which the government has aggressively stripped the
country of its human rights community. This is a function that is not within the remit of the
Special Rapporteur but that is essential for justice for victims of serious human rights



violations. Such work also has an important preventive function, given the role that impunity
has in fuelling the grave ongoing human rights violations in the country.

We hope that your delegation will play an active role in the creation of this new mechanism,
and would welcome an opportunity to meet with you to discuss our proposal further.

Please accept, Excellency, the assurances of our highest consideration,
Signed

ARTICLE 19

Barys Zvozskau Belarusian Human Rights House

Belarusian Association of Journalists

Belarusian Helsinki Committee

Committee to Protect Journalists

European Federation of Journalists (EFJ)

Free Press for Eastern Europe (FPEE)

Human Constanta

Human Rights Center “Viasna”

Human Rights House Foundation

Human Rights Watch

IFEX

Index on Censorship

International Bar Association's Human Rights Institute (IBAHRI)
International Federation for Human Rights (FIDH)
International Federation of Journalists

International Media Support (IMS)

International Press Institute (IPI)

International Rehabilitation Council for Torture victims (IRCT)
Justice for Journalists Foundation

Lawtrend

Legal Initiative

PEN America

PEN Belarus

PEN International

Reporters Without Borders (RSF)

South East Europe Media Organisation (SEEMO)

The International Committee for the Investigation of Torture in Belarus



Addendum: Key updates on the human rights situation in Belarus

e There are an estimated 1,446 political prisoners in Belarus, as of 1 January 2023,
according to a national coalition of human rights organisations. The actual number of
political prisoners is likely to be much higher, as not all families share information about
such violations with human rights organisations;

e Arbitrary detention and arrest, torture and cruel, inhuman, or degrading treatment has
become routine, and unfair and closed trials on trumped-up charges against persons
perceived by the authorities as being critical of the government;

e According to the Lawtrend Human Rights Organization, since 2021, approximately
1,189 non- governmental organisations have been closed down or are in the process
of dissolution: 759 forcibly, and 419 at the initiative of the founders;

e In July 2022, at the initiative of the Prosecutor General’s Office the Supreme Court
ruled to liquidate the Association of Trade Unions - the Belarusian Congress of
Democratic Trade Unions and all its affiliates: Belarusian Independent Trade Union,
Belarusian Free Trade Union, Free Trade Union of Metal Workers, and Belarusian
Radio and Electronic Industry Workers’ Union. According to the Congress of
Democratic Trade Unions, there are currently 31 trade union leaders and activists
under criminal prosecution;

e The Belarusian Assaociation of Journalists reported that 33 journalists were
imprisoned at the end of 2022, and that according to Reporters Without Borders,
“Belarus closes the top five countries in the world with the largest number of
journalists behind bars”;

e Belarusian authorities actively contributed to Russia’s war against Ukraine allowing
its territory to be used by Russia to stage the invasion, leading to widespread anti-
war protests across Belarus. The Belarusian authorities responded to this with
excessive use of force against peaceful demonstrators at anti-war rallies, torture of
individuals apprehended at anti-war rallies in places of detention, and severe
repression toward criticism of, or opposition to the war on social networks and the
Internet;

e During 2022 authorities took steps to legislatively expand the scope of the death
penalty. On 29 May 2022, amendments came into force, according to which the
death penalty can be applied not only for completed crimes that resulted in the death
of a person, but also for attempted “terrorism” crimes under other articles of the
Criminal Code. Given the current practice of arbitrary qualification of protest actions
as terrorist acts and lack of independence of judiciary, this may lead to a much wider
application of the death penalty, including for reasons of political dissent;

e Belarusian authorities have amended “anti-extremism” laws and used them to label
dissenting, peaceful opinions as “extremist” with increasing ease. This marks the
intention of the Belarusian authorities to use anti-extremism laws arbitrarily as a tool
of political repression. As of August 2022, the Investigative Committee declared that
11,000 cases “on extremist grounds” have been initiated since the 2020 elections.
Article 1 of the Law of the Republic of Belarus “On Countering Extremism” allows the
authorities to designate groups of people as “extremist formations” based merely on
a decision of the Ministry of Internal Affairs (MIA) or the State Security Committee
(KGB), without judicial review;

e The parliament has recently approved a bill on amendments to the Law “On
Citizenship”, which will allow opponents of the regime living abroad not only to be



tried and convicted in absentia, but also to be deprived of their citizenship, including
on “extremism” grounds.



